
January 16, 2008 
 
Wireless Telecommunications Bureau 
Federal Communications Commission 
445 12th Street, SW 
Washington, DC 20554 
 
 
Re:  Ex Parte Filing in WT Docket No. 06-49:  Petition for Reconsideration of 
Progeny LMS LLC Transfer of Control Application 
 
 
FCC, 
 
 The undersigned parties are filing the attachment hereto, a certain Petition for 
Reconsideration, in the above-noted docket since matters in the Petition for 
Reconsideration are relevant to matters in this docket.  The relevance was previously 
explained by the undersigned parties in a filing in this docket submitted on May 7, 2007, 
a copy of which is Exhibit 2 in the attached Petition for Reconsideration. 
 
 
 
 Respectfully submitted, 
 

 [Submitted Electronically. Signature on File] 
 _______________________ 
  

Warren C. Havens, President 
Telesaurus Holdings GB LLC 
Skybridge Spectrum Foundation 
Intelligent Transportation & Monitoring Wireless LLC 
AMTS Consortium LLC 
Telesaurus VPC LLC 
2649 Benvenue Ave., Suites 2-6 
Berkeley, CA 94704 
Ph: 510-841-2220 
Fx: 510-841-2226 



Before the Federal Communications Commission 
Washington, D.C. 20554 

 
 
In the Matter Of 
 
Progeny LMS LLC Transfer of Control 
Application from Progeny LMS LLC to 
Progeny LMS Holdings LLC 
 
Required Notification of Transfer of Control 
 

 
 
 
File No. 0003250058 
 
 
 
File No. 0003274382 

  
To:  Office of the Secretary. 
Attn: Chief, Wireless Telecommunications Bureau 
 

Petition for Reconsideration 
And in the Alternative, Petition to Deny or Request under Section 1.41 

Errata Copy*** 
 
 Telesaurus Holdings GB LLC (“THL”), Intelligent Transportation & Monitoring 

Wireless LLC (“ITL”), AMTS Consortium LLC (“ACL”), and Telesaurus-VPC LLC (“TVL”), 

along with Warren Havens (“Petitioners”) hereby submit under 47 CFR §1.106 this Petition for 

Reconsideration, or in the alternative, Petition to Deny or Request under Section 1.41 (the 

“Recon” or “Petition”) regarding: (i) the above-referenced transfer of control application (File 

No. 0003250058) (the “Application”), that purports to transfer control in the licensee, Progeny 

LMS LLC (“Progeny”) to a “proposed” new entity, Progeny LMS Holdings LLC (“Holdings”), 

(ii) the related required notification (File No. 0003274382) (the “Notification”), and (iii) the FCC 

grant and acceptance of the Application and Notice (the “Grant”).  For the following reasons, 

Petitioners request that the Wireless Telecommunications Bureau (the “Bureau”) grant this 

Recon and the relief it requests, which in sum is: to reverse the Grant, deny the Application, 

cancel the licenses held by Progeny and offer them to the actual qualified high bidder in the 

                                                
*** In this Errata Copy: (1) Changes are shown in standard “redline” markup (underlining and 
red, and strikeout).  Also, page numbers are added in the Contents section, and centering of a few 
section titles is made. (2) Exhibit 2, that was separately filed on ULS, in inserted here in it place.  
(3) We attach before the Certificates of Service the ULS receipts confirming filing.  
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subject, first LMS auction, which for most of the licenses was Warren Havens, the controlling 

interest in Petitioners. At minimum, based on the evidence presented herein, and otherwise in the 

record, the FCC must hold a formal evidentiary hearing, whether under 47 USC §309(d) and (e), 

or otherwise. 
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(i)  Introduction and Summary 

 The Application was improperly submitted and granted under the immediate-approval 

rule section, since the conditions required were clearly not satisfied, as shown below.  Further, 

the existing Progeny entity (prior to the subject transfer proposed in the Application, the 

“Transfer) changed ownwership without informing the FCC as required, and there is not 

information or evidence as to who is in control prior to the Transfer, or after the Transfer.  

Listing percentages has no bearing on control, where such percentages are described imprecisely 

and various as percentages of “interest” in the named entity, “own[ership]” the named entity, or 

simply a percent “of” the named entity.  Unless the entity is a general parrthership and the 

interest is as a general partner, stating that one has a percent “ownership,” or “interest,” or “of” 

and entity does not disclose control or lack of control.  Further, Holdings is described as a 

proposed entity, and an Application cannot be granted based on a proposed entity. An existing 

legal entity exists based on its proper formation and registration under a particular State law and 

registration requirements, whereupon the entity is stated as an existing entity domiciled in said 

State.  This strange, vague vauge, and ineffective disclosure of the most fundamental of FCC 

requirements: who is the real party (or control group) in control, or proposed to be in control, is, 

notably, consistent with the history of Progeny from its inception.   

 Progeny (Progeny LMS LLC) did not exist when an entity using the name Progeny 

(whose FRN and Tax ID were of another Progeny” entity, not Progeny LMS LLC) applied for 

and participated in, to its end, the first LMS license auction (the “Actual Progeny Applicant”).  

After that auction, Mr. Nick Frenzel and supporting associates, attempted to, without the 

required most fundamental disclosures, and in a private proceeding,1 convince the FCC that Mr. 

                                                
1  The FCC put some matters relating to this post-auction application of Mr. Frenzel on Public 
Notice, but did not disclose the nature of the many rule waivers that would be needed if said 
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Frenzel, a very experienced and wealthy businessman, on boards of many large entities, never 

knew until after the auction that he was not listed as the real, 100% interest holder and controller 

of the auction Actual Progeny Applicant (but he still wired the funds to the FCC for said 

Applicant). For this purpose, Mr. Frenzel falsely represented that he had no affiliates (both his 

wife [deemed to be co-controller, and thus, her affiliates to be counted also] and the many large 

companies he was a Director of, and others) (the Actual Progeny Applicant obtained and used in 

the auction a 35% bidding credit), and failed to disclose that Progeny LMS LLC, that he used in 

his competing long form application to get the licenses granted to him (an entity with his 100% 

ownership and control) was different from the Actual Auction Applicant and also did not even 

exist until after the Auction. In the preceding actions, there are many basic auction and licensing 

rules violated, that under FCC rules and FCC and Court precedents disqualify Mr. Frenzel’s 

post-auction long-form application. These rules and their violations were never waived.  As 

footnoted below, Petitioners at this time understand that it is due to Mr. Frenzel’s false 

representations and failure to disclose that resulted in Progeny (Progeny LMS LLC) holding the 

LMS licenses subject of the instant Application.   

 The parties that will end up being in control, under the proposal in the Application (there 

is always a control group) which appear to be or certainly include Mr. Raj Singh, were put on 

notice of the essential defects in Progeny and in its LMS licenses indicated herein, directly by 

Warren Havens in oral and written communication with Mr. Singh, and in the FCC filing in 

Docket 06-49 included here as Exhibit 2 (Mr. Singh and his accociates associates participated in 

                                                                                                                                                       
application were to be granted.  Nor were said waivers ever requested or granted.  This 
essentially closed proceeding by which Mr. Frenzel ended up controlling the subject 200-plus 
LMS licenses, in an entity that did not even participate in the Auction, is beyond the scope and 
authority of any proceeding permissible under the Communications Act or the Administrative 
Procedures Act.  It is a proper matter for a proceeding under the Federal False Claims Act. At 
this point, as indicated herein and in the previously submitted Exhibit B, Petitioners understand 
that FCC staff were not presented at least some of essential information that is noted in this 
Petition.   
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that docket, including in ex parte in-person meetings before the FCC accompanying Mr. Frenzel 

and attorneys representing Mr. Frenzel and Progeny.  Thus, said new parties with interest and 

control, or shared control in Progeny under the Application, thus share liability with Mr. Frenzel 

and others who controlled or knowingly benefited from Progeny prior to the Transfer sought in 

the Application.  The FCC does not allow transfers or assignments for purposes of laundering 

defects in the original licensee and its licenses.  It should not do so in this case.  

 For these reasons, further discussed below, the relief sought in this Petition, noted above, 

should be granted.   

1.  Procedural Defects Concerning the Immediate Approval 
 

 See Exhibit 1 hereto:  As indicated at the bottom of the exhibit, immediate approval was 

improper to grant including since (1) The Application was incomplete for reasons indicated 

above, and further below, (2) The Certifications were false, including due to such 

incompleteness, (3)  To be granted as submitted, the Application required waivers, including for 

reasons noted above and further below, (4) the subject licenses were indeed subject to pending 

challenge (“pending issue as to whether the license is subject to revocation, cancellation, or 

termination”): these include the pending Application for Review filed by Petitioners, Warren 

Havens, with regard to the Progeny licenses construction deadline extension request, and related 

matters of automatic termination for lack of timely construction.  As a matter of law, including 

FCC rules (e.g., see Section 1.65) a matter is pending while it is on administrative review.  

Clearly, the rationale for automatic approval is administrative efficiency, where grant could not 

be subject to challenge due to any pending matter challenging the underling licenses.  Otherwise, 

said matter may well be brought with regard to the Application, and it may be most efficient for 

the FCC staff to decide on the two matters together, or in any case to decide which to process 
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first, as well as to have the opportunity to consider the information in said challenge before 

granting the Application.  

2.  Other Procedural Defects 

2.a  The Holdings Entity Is Proposed Only,  
and the Application Cannot Be Granted Based Upon a Non-Existent Entity 

 

 As indicated in the Introduction and Summary (“Summary”), the Application proposes as 

new entity, Holdings.  (Attachment 1).  An entity that does not yet exist, or one that does exisit 

but is not identified (a legal entity, including a LLC, exists only as created under and registered 

under the laws and procedures of a particular State, with a registered agent for service of process, 

and a way for interested parties to verify existence in good standing, etc.).  The Application fails 

on this basis alone and must be denied.  

2.b.  Failure to Disclose the Control Group Identities, and the Failure to  
Disclose Alleged Past Ownership Changes that May Have (Among Other  

Violations and Unfairness) Required Unjust Enrichment Payments. 
 

 As indication in the Summary, there is no explanation in the Application, including in 

Attachment 1 and Exhibit A and B, as to who controls the pre-Application-Grant Progeny, or the 

post-Application-Grant Progeny.   Certainly, the Post-Grant Progeny control is not disclosed.  It 

is fundamental in FCC rules (and corporate law, and all contracts and transactions by a legal 

entity), that the authority or control in the entity be disclosed, and acts taken that are authorized 

by the controlling party or under its control structure.  This includes the FCC explanations in the 

bidding rules, Subpart Q, as to there always being a party or a group in control.  Such rules and 

explanations state that where there is no one person or entity with the ultimate control, and the 

control is shared by a group, then all of the owners and parties with any of the control (any rights 

that may participate in control and ultimate decision making) must be disclosed.  The 

Application failed to do so, and on that basis along fails and must be denied.  As for the pre-
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Application-Grant Progeny, that entity never filed with the FCC the required Form 602 reporting 

a change of control from 100 percent ownership and control by Nick Frenzel, reported when he 

initially obtained the grant of the licenses by the “competitive” form 601 described in the 

Summary above, to the 51% ownership reported in the Application (and the baldly asserted 

remaining de factor and de jure control noted in Progeny the Application).  Such change in 

ownership may have included parties with shared control, and may have involved affiliates and 

attribution of gross income under Designated Entity rules.   

3.  The Progeny Licenses are Invalid, and Progeny Disqualified as a Licensee,  
Due to the Licenses Being Obtained by False and Fraudulent Application Representations. 

 

 Reasons are given in the Summary above.  Further reasons are given in Exhibit 2 below. 

4.  The Proposed New Control Group Knew, or Should Have Known,  
of the Above-Noted Licenses Invalidity and Licensee Fraud:  

the Transfer of Control is Impermissible Laudering By Said New Control Group Persons, 
and the Licensee in Any Case Cannot Escape the Liability 

 

 This is discussed in the Summary above.  In addition, Warren Havens, under the 

Declaration provide below, states that he informed Mr. Raj Singh of the matters noted in the 

Summary, in an in-person meeting in late year 2006, and in follow-up written communication. 

5.  History of False Representations and Concealment, from the Original,  
Extraordinary (Rule-and-Precedent Impermissible) Progeny “Competing”  

Long Form; to Subsequent Concealment and Violations By Not  Disclosing on Form 602  
Ownership Changes; to the Current Application Failure to Disclose:  

Never has Progeny and the Persons Involved Disclosed the  
Required Truth of Ownership and Control 

 

 This is indicated in the Summary above, and in Exhibit 2 hereto, and in the records of the 

case in Indiana State court involving Mr. Frenzel and the person who controlled the Actual 

Progeny Applicant.  Those, or some of those court documents are public.  Apparently, the 

settlement between the litigants was not filed with the court, or if filed, is under seal.  The FCC 
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should obtain a court order to obtain all documents in said litigation.  Indeed, the FCC 

fundamentally erred in not doing that when reviewing Mr. Frenzel’s post-auction “competing” 

long form.  The Indiana court did not make any findings of fact or decision in support of Mr. 

Frenzel’s claims to the FCC that resulted in his obtaining control of the Progeny licenses.  

Indeed, there are indications in the court documents that Mr. Freqnzel may have paid the 

defendant, who was actually in control – per all of the FFC FCC filings that counted, including 

the auction Form 175—to settle the case before the Court made findings of fact.   A confidential 

court settlement is no basis for conclusion that either party was correct.  

6.  Anti-Competitive Behavior  
and Ramifications Under the Communications Act 

 

 The actions of Progeny and Mr. Frenzel in obtaining control over the subject licenses, 

and not following fundamental auction rules is highly anticompetitive, and are proper matters for 

court review.  The Communications Aact provides that if a court finds that a licensee s violated 

US antitrust law, then said licensee may loose its licenses and be barred from further licensing.  

7.  The Licenses Should be Cancelled,  
and Offerred to the Qualified High Bidder. 

 

 See the Attached cases, Exhibit 3.  Applied to the facts at hand, this relief should be 
granted. 

 

8.  At Minimum: Full Evidentiary Hearing Required. 
 

 This is clear under 47 USC Section 309(d) and (e).   

 

9.  Bureau Staff Conduct and Decisions Should Be Openly Disclosed  
and Examined, Regarding this History;  

Relevant Congressional Changes in FOIA; etc. 
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 This is clear since the relief granted Mr. Frenzel to obtain the licenses was beyond the 

scope of authority in the Communications Act: it required waiver of many fundamental rules, 

and none were granted under the standards in Section 1.925.  

10.  Conclusions 
 

 The Petition should be granted for reasons stated. 
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 Respectfully submitted, 
 

 

 [Submitted Electronically. Signature on File] 
 _______________________ 
  

Warren C. Havens, Individually and as President of 
Intelligent Transportation & Monitoring Wireless LLC 
AMTS Consortium LLC 
Telesaurus VPC LLC 
Telesaurus Holdings GB LLC 
2649 Benvenue Ave., Suites 2 and 3 
Berkeley, CA 94704 
Ph: 510-841-2220 
Fx: 510-841-2226 
 
January 11, 2008 
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Declaration 
 
 
 I, Warren C. Havens, hereby declare, under penalty of perjury, that the foregoing Petition 

was prepared pursuant to my direction and control and that all the factual statements and 

representations contained herein are true and correct. 

 
 
 
 
 
 
 [Submitted Electronically. Signature on File.] 
 _______________________________ 

Warren C. Havens 

 Date:  January 11, 2008 
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Exhibit 1 
 
Petitioners’ representative, Jimmy Stobaugh, under direction of Warren Havens, called the FCC 
ULS staff with regard to the subject Application, inquiring as to how it was granted without 
being first placed on Public Notice.  Said staff referred Mr. Stobaugh to Public Notice DA 05-
2226 that allows for immediate approval of an assignment of authorization if certain conditions 
are met.  This PN refers to Rule Section 1.948(j)(2) that provides, in relevant part: 
 
(In the below, underlining and items in brackets are added.) 
  

(2) Immediate approval procedures. Applications that meet the requirements of 
paragraph (j)(2)(i) of this section qualify for the immediate approval procedures. 
 
(i) To qualify for the immediate approval procedures, the application must [1] be  
sufficiently complete, contain all necessary information and certifications 
(including  those relating to eligibility, basic qualifications, and foreign 
ownership), and include payment of the requisite application fee(s), as required 
for an application processed under the general approval procedures set forth in 
paragraph (j)(1) of this section, and also must establish,[2] through certifications, 
that the following 
   additional qualifications are met: 
* * * * 
 
(C)  The assignment or transfer of control [3] does not require a waiver of, or 
declaratory ruling pertaining to, any applicable Commission rules, and [4] there is 
no pending issue as to whether the license is subject to revocation, cancellation, or 
termination by the Commission. 
* * * * 
 
 (iii) Grant of consent to the application under these immediate approval 
procedures will be reflected in a public notice ( see  Sec. 1.933(a)) promptly  
issued after the grant, and [5] is subject to reconsideration ( see  Sec.  Sec. 
1.106(f), 1.108, 1.113). 
 

[1] The subject Application is not complete as required above. 
 
[2] Said Application’s certifications are false, and the Application fails on that basis. 
 
[3] Said Application requires waivers or declaratory rulings, but the requests were not submitted 
and fees therefore were not submitted. 
 
[4] There are pending issues as to whether the licenses involves are subject to revocation, 
cancellation, or termination, including the pending challenge to the granted Progeny request to 
extend it first construction deadline and related request to terminate the licenses for failure to 
construct submitted by Petitioners.  See Exhibit 2 below.  
 
For the above reasons, the Application was defective, and, its Grant under the above “immediate 
approval” procedures was improper and must be rescinded and the Application denied.  
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www.telesaurus.com 
 

Nationwide spectrum & solutions for ITS & environment Berkeley California 
 

 

 

May 7, 2007 
 

Telesaurus 

Ex parte presentation in WT 06-49, LMS-M NPRM 

Response to Progeny’s letter of April 27, 2007 
 

 

The letter from Progeny
1
 dated April 27 2007 (“Progeny Letter”) filed in this docket responds 

to the ex parte presentation that Telesaurus Holdings GB LLC (“Telesaurus”), the licensee of over 

80% of the LMS-M A-block licensed spectrum in the nation, submitted in this docket (“Telesaurus 

Filing”).
2
 

 

All points in the Telesaurus Filing were relevant and central to the subject NPRM, and were 

also properly in response to the ongoing ex parte presentations of Progeny.
3
 

 

The Progeny Letter fails to respond to any of the points made in the Telesaurus Filing other 

than with bald denials and diversions.  

 

Progeny licenses invalid: the NPRM lacks foundation. 

 

 Progeny does not deny the facts asserted in the Telesaurus Filing; indeed, it cannot.  See 

Exhibits 1 and 2 attached below: this evidence, from Progeny itself, demonstrates that Progeny 

violated numerous fundamental FCC rule requirements that result in the licenses being unlawfully 

obtained and invalid. 

 

 Such evidence is central to this NPRM since the NPRM was initiated and continues only due 

to Progeny’s unilateral campaign
4
 to force rule changes on all others in 902-928 MHz. 

                                                 

1
  Progeny LMS LLC, an Indiana LLC, which holds LMS-M licenses. 

2
  The letter suggests that the individual Havens, not Telesaurus, made the filing, apparently to 

avoid the substance.  Havens holds no LMS licenses. 

3
  Unlike the detailed written ex parte presentations by Telesaurus, the Progeny notices of ex 

parte meetings generally fail to provide sufficient description of the substance of the presentations. 

4
  If ever there was a case where changes in the fundamental rules of a radio service warranted 

diligent attempts by the party seeking the changes (and causing the NPRM) to seek consensus from the 

other authorized licensees and users of the band, it is this case.  Indeed, the Commission made clear 

that in this 900 MHz ISM band, LMS-M licensees must, by rule (and by Commission Orders on said 

rule) act to reduce impact upon said other users.  Progeny made no such attempts, apparently since, in 

objective discussion with informed parties, it would fail: it cannot even define the wireless services 

and technology it suggests require the rule changes, nor can it demonstrate need for rule changes, 
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2 

 

 Contrary to suggestions in the Progeny Letter, the Commission can at any time consider such 

evidence in the public interest, including under 47 USC §312(a), (1), (2) and (6).  This section notes 

that the Commission may act on information that comes to its attention, and does not exclude 

obtaining such information in a NPRM proceeding or any other manner. 

 

 Counsel to and current or future interest holders in Progeny have legal obligations to not hide, 

obscure, or defend before the Commission rule violations and false statements it knows of or should 

know of.  

 

Procedural Matters 

 

 The Progeny Letter states that the Telesaurus Filing was procedurally defective since it did not 

contain notice that it was an ex parte presentation.
5
  Telesaurus regrets this oversight and called ESFC 

staff to ask if it should re-submit the filing with this notice added.  EFCS staff investigated the matter, 

and advised Telesaurus that FCC staff would make the correction on its side.  In any case, the 

Telesaurus Filing was concurrently submitted to FCC staff by email and by filing on ECFS: thus, 

Progeny and all others involved in this docket had full and timely access to the Filing. 

 

 The Progeny Letter speciously suggests that Telesaurus seeks to delay this proceeding.  

Telesaurus is solely defending Commission rules, the nation’s essential need for ITS wireless, and its 

license rights and business plan.  It is Progeny that is the sole cause of this extenuated proceeding, and 

Progeny that has lobbied FCC staff for years, and that has changed its position over and over.
6
   

 

 The Progeny Letter did not state what authority the signer asserts to have in Progeny.  In any 

case, it had no response to the substance of the Telesaurus Filing. 

 

 

 Respectfully, 

 

  
 

 Telesaurus Holdings GB LLC, 

 By, Warren Havens, President 

 

 Attachments: 2 exhibits 

                                                                                                                                                         
including since LMS-M’s current purposes—the nation’s ITS--are vital and viable, expanding, and 

are largely avoid, in space and time, Part 15 uses.  

5
  The Progeny Letter at footnote 2 notes that the Telesaurus Filing did not contain a referenced 

attachment.  That attachment is not needed for the purposes of said Filing. 

6
  Progeny knew or should have known that its unilateral attempt to change the existing balanced 

rules and adversely affect all others in this band would result in the extenuated adversarial proceeding 

that has resulted.  The LMS rulemaking in the 1990’s involved years and over 1,000 filings.  After the 

Commission therein carefully crafted rules balancing user interests—and made entirely clear that 

LMS-M is for ITS wireless--along comes Progeny, without doing anything with its licenses (but 

needing a reason to extend its licenses) to reopen the debate and attack the rules.  

Page 14 of 106



 
Exhibit 1 

 
FCC 06-49: LMS-M NPRM 
Telesaurus Ex Parte Filing, May 7, 2007 
 

 
Form 10-K’s  (relevant excerpts) for  
 
NATIONAL CITY CORP, 1998 and 1997 
(From: http://www.nationalcity.com/about/InvestorRelations/StockFinancialInfo/default.asp.) 
 
IPALCO, 1998 and 1997 
(From SEC EDGAR website database.) 
 

 
 
Notes 
 
  In the years reported below, 1997 and 1998, and in 1999, Mr. Frenzel was a Board member of the 

below bank and the Indiana subsidiary of this bank, and of IPALCO, a utility company:  See items in red 

in these 10-K’s, and also Exhibit 2 to this Ex Parte filing.1 

 
  National City Bank.  This bank reports below: 
 

Excluding merger and restructuring expenses, net income in 1998 of $1,332.6 
million, or $4.00 per diluted share, increased 15.2% over 1997's net income of 
$1,157.1 million, or $3.53 per diluted share, and 27.8% over 1996's net income 
of $1,042.6 million, or $3.10 per diluted share. . .  

 
  IPALCO.  This company reports below 
 

(In Thousands . . .)                                        1998              1997             1996  
------------------------------------------------  -------------   --------------   ------------- 
Total utility operating revenues             $   821,256    $   776,427    $   762,503  

 
  These three years had to be attributed: Forms 175 deadline for this auction was in January 1999.  

For the above two affiliates of Mr. Frenzel, total of these three years is: $5.982 billion, for an annual 

average of $ 1.964 billion.  That is 655 times greater than the  $3 million maximum annual average that 

qualified for the 35% bidding credit that the applicant “Progeny” certified it was entitled to on its Forms 

175 and 601, and that Mr. Frenzel also informed the FCC he was qualified for.  

 

                                            
1  Also, Mr. Frenzel was at the relevant times an officer and director in Merchants National Corporation, 
listed below on this bank’s 1998 10-K.  Merchants National Corporation was earlier acquired by this 
bank.  Mr. Frenzel had other affiliates as defined in FCC auction rules, regarding the subject LMS-M 
auction: see, e.g., Exhibit 2.  

WT 06-49.  Ex parte presentation. 5.7.07 Exhibits.  Page 1 of 81
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Conclusions 
 
  Apart from the other affiliates of Mr. Frenzel and the other applicable years, just the attributable 

gross revenues from either one of these two affiliates causes Progeny LMS LLC (and the other “Progeny” 

that was utilized the bid in the subject LMS-M auction: Progeny Post: whose FRN and EIN numbers were 

used: see Exhibit 2 below) to be entirely disqualified from the applied-for and certified 35% bidding 

discount, and thus disqualified from the auction and grant of any licenses therefrom under 47 CFR 

§§1.2105, 1.2109, the subject LMS-M Auction Procedures PN, and FCC and court precedents on these 

rules.  

 
  Where, after the form 175 deadline, there is a change of control (including by change of an entity 

itself) and/or change in DE bidder-discount size, verses what was reported on Form 175, the application 

and the applicant are disqualified.  Here, both of these impermissible changes occurred.  Moreover, the 

evidence that reveal these changes was not reported to the Commission. 

 
 

WT 06-49.  Ex parte presentation. 5.7.07 Exhibits.  Page 2 of 81
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Relevant excerpts included below.  Emphasis in red added. 

 

The 1998 10-K is first below, then the 1997 10-K. 

 

 

 
 
 
 
 
 
 
 
 
 

 
* * * * 
 
   2 

 
CORPORATE PROFILE 
 
Headquartered in Cleveland, Ohio, National City is an $88 billion-asset company 
providing banking and financial services primarily in Ohio, Michigan, 
Pennsylvania, Kentucky, Indiana and Illinois. 
 
* * * * 
 
 
FINANCIAL REVIEW 
 
EARNINGS SUMMARY 
National City Corporation ("National City" or "the Corporation") reported net 
income of $1,070.7 million, or $3.22 per diluted share, in 1998, compared to 
$1,122.2 million, or $3.42 per diluted share, in 1997, and $993.5 million, or 
$2.95 per diluted share, in 1996. Included in reported net income were after-tax 
merger and restructuring expenses of $261.9 million, or $.78 per diluted share, 
in 1998, $34.9 million, or $.11 per diluted share, in 1997, and $49.1 million, 
or $.15 per diluted share, in 1996. 
   Excluding merger and restructuring expenses, net income in 1998 of $1,332.6 

million, or $4.00 per diluted share, increased 15.2% over 1997's net income of 

$1,157.1 million, or $3.53 per diluted share, and 27.8% over 1996's net income 

of $1,042.6 million, or $3.10 per diluted share. Results for 1998 and 1997 
reflect strong loan and noninterest income growth and lower credit costs. 
 
* * * * 
 
 
SIGNATURES 
Pursuant to the Requirements of Section 13 or 15(d) of the Securities Exchange 
Act of 1934, the Registrant has duly caused this report to be signed on its 
behalf by the undersigned, thereunto duly authorized, on January 21, 1999. 
 
National City Corporation 
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/s/ David A. Daberko 
- --------------------------------------- 
David A. Daberko 
Chairman and Chief Executive Officer 
   Pursuant to the requirements of the Securities Exchange Act of 1934, this 
report has been signed below by the following persons on behalf of the 
Registrant and in the capacities indicated, on January 21, 1999. 
 
 
* * * * 
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EXHIBIT 
NUMBER                        EXHIBIT DESCRIPTION 
- -------                       ------------------- 
* * * * 
 
10.19    Amended Employment Agreement dated July 21, 1989 by and 
          between Merchants National Corporation or a subsidiary and 
          Otto N. Frenzel, III (filed as Exhibit 10(21) to Merchants 
          National Corporation Annual Report of Form 10-K for the 
          fiscal year ended December 31, 1987 and incorporated herein 
          by reference). 
 10.20    Split Dollar Insurance Agreement dated January 4, 1988 
          between Merchants National Corporation and Otto N. Frenzel, 
          III Irrevocable Trust II (filed as Exhibit 10(26) to 
          Merchants National Corporation Annual Report on Form 10-K 
          for the fiscal year ended December 31, 1989 and incorporated 
          herein by reference). 
 10.21 Merchants National Corporation Director's Deferred 
          Compensation Plan, as amended and restated August 16, 1983 
          (filed as Exhibit 10(3) to Merchants National Corporation 
          Registration Statement as Form S-2 filed June 28, 1985, 
          incorporated herein by reference). 
 10.22    Merchants National Corporation Supplemental Pension Plan 
          dated November 20, 1984; * * * * 
* * * * 
 10.23 Merchants National Corporation Employee Benefit Trust 
          Agreement, effective July 1, 1987 * * * * 
 10.24 Merchants National Corporation Non-qualified Stock Option 
          Plan effective January 20, 1987, * * * * 
 10.25 Merchants National Corporation 1987 Non-qualified Stock 
          Option Plan, effective November 17, 1987 * * * *. 
 10.26 Merchants National Corporation Directors Non-qualified Stock 
          Option Plan and * * *  
* * * *  
   1 

 
                                                                    EXHIBIT 21.1 
 
                               SUBSIDIARY LISTING 
 
                                                              STATE OR JURISDICTION 
                                                                UNDER THE LAW OF 
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                                                                 WHICH ORGANIZED 
                                                              --------------------- 
 
Advent Guaranty Corporation.................................  Vermont 
* * * * 
Merchants Capital Management, Inc...........................  Indiana 
* * * * 

 National City Bank of Indiana...............................  United States 
* * * * 
 Western Reserve Company.....................................  Pennsylvania 
 
100% ownership unless otherwise noted: 
 
* * * *  

 

 
 [End 1998 10-K Excerpts] 
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* * * *  
 
SIGNATURES 
Pursuant to the Requirements of Section 13 or 15(d) of the Securities Exchange 
Act of 1934, the Registrant has duly caused this report to be signed on its 
behalf by the undersigned, thereunto duly authorized, on January 21, 1998. 
* * * * 
 
50 

 
          BOARD OF DIRECTORS/OFFICERS 
 
BOARD OF 

DIRECTORS 

 
DAVID A. DABERKO (2,3,4) 
Chairman & CEO 
National City Corporation 
* * * * 
 
OTTO N. FRENZEL III (3,4) 
Retired Chairman 
National City Bank of Indiana 
 
 
* * * * 
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* * * * 
10.17   Amended Employment Agreement dated July 21, 1989 by and between Merchants  
        National Corporation or a subsidiary and Otto N. Frenzel, III (filed as 
        Exhibit 10(21) to Merchants National Corporation Annual Report of Form 10-K 
        for the fiscal year ended December 31, 1987 and incorporated herein by 
        reference). 
10.18   Split Dollar Insurance Agreement dated January 4, 1988 between Merchants 
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        National Corporation and Otto N. Frenzel, III Irrevocable Trust II (filed 
        as Exhibit 10(26) to Merchants National Corporation Annual Report on Form 
        10-K for the fiscal year ended December 31, 1989 and incorporated herein by 
        reference). 
10.19 Merchants National Corporation Director's Deferred Compensation Plan, as 
        amended and restated August 16, 1983 (filed as Exhibit 10(3) to Merchants 
        National Corporation Registration Statement as Form S-2 filed June 28, 
        1985, incorporated herein by reference). 
10.20   Merchants National Corporation Supplemental Pension Plan dated November 20, 
        1984; First Amendment to the Supplemental Pension Plans dated January 21, 
        1986; Second Amendment to the Supplemental Pension Plans dated July 3, 
        1989; and Third Amendment to the Supplemental Pension Plans dated November 
        21, 1990 (filed respectively as exhibit 10(n) to Merchants National 
        Corporation Annual Report on Form 10-K for the year ended December 31, 
        1984; as Exhibit 10(q) to the Merchants National Corporation Annual Report 
        on Form 10-K for the year ended December 31, 1985; as Exhibit 10(49) to 
        Merchants National Corporation Annual Report on Form 10-K for the year 
        ended December 31, 1990; and as Exhibit 10(50) to the Merchants National 
        Corporation Annual Report on Form 10-K for the year ended December 31, 
        1990; all incorporated herein by reference). 
 
* * * * 
10.21 Merchants National Corporation Employee Benefit Trust Agreement, effective 
        July 1, 1987 (filed as Exhibit 10(27) to Merchants National Corporation 
        Annual Report on Form 10-K for the year ended December 31, 1987, 
        incorporated herein by reference). 
10.22 Merchants National Corporation Non-qualified Stock Option Plan effective 
        January 20, 1987, and the First Amendment to that Merchants National 
        Non-qualified Stock Option Plan, effective October 16, 1990 (filed 
        respectively as Exhibit 10(23) to Merchants National Corporation Annual 
        Report on Form 10-K by the year ended December 31, 1986, and as Exhibit 
        10(55) to Merchants National Corporation Annual Report on Form 10-K for the 
        year ended December 31, 1990, both of which are incorporated herein by 
        reference). 
10.23 Merchants National Corporation 1987 Non-qualified Stock Option Plan, 
        effective November 17, 1987, and the First Amendment to Merchants National 
        Corporation 1987 Non-qualified Stock Option Plan, effective October 16, 
        1990, (filed respectively as Exhibit 10(30) to Merchants National 
        Corporation Annual Report on Form 10-K by the year ended December 31, 1987, 
        and as Exhibit 10(61) to Merchants National Corporation Annual Report on 
        Form 10-K for the year ended December 31, 1990, both of which are 
        incorporated herein by reference). 
10.24 Merchants National Corporation Directors Non-qualified Stock Option Plan 
        and the First Amendment to Merchants National Corporation Directors 
        Non-qualified Stock Option Plan effective October 16, 1990 (filed 
        respectively as Exhibit 10(44) to Merchants National Corporation Annual 
        Report on Form 10-K for the year ended December 31, 1988, and as Exhibit 
        10(68) to Merchants National Corporation Annual Report on Form 10-K for the 
        year ended December 31, 1990, both of which are incorporated herein by 
        reference). 
 
* * * * 

 

 
 [END 10-K Excerpts] 
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FORM 10-K 

 
                       SECURlTlES AND EXCHANGE COMMlSSlON 
                             WASHINGTON, D. C. 20549 
 
       [X] Annual Report Pursuant to Section 13 or 15(d) of the Securities 
                              Exchange Act of 1934 
 
  For the fiscal year ended 
      December 31, 1998                        

 
* * * * 
       IPALCO   Enterprises, Inc.  (IPALCO)  is  a  holding  company  and  was 
incorporated  under the laws of the state of  Indiana  on  September  14,  1983. 
IPALCO has 15 employees and has two (2) subsidiaries: Indianapolis Power & Light 
Company (IPL), a regulated  electric and steam service utility,  and Mid-America 
Capital  Resources,  Inc.  (Mid-America),  a  holding  company  for  unregulated 
businesses.  IPALCO  and  its  subsidiaries  are  collectively  referred  to  as 
"Enterprises". 
* * * * 
 
 
Item 6. SELECTED CONSOLIDATED FINANCIAL DATA 
        ------------------------------------ 
 
<CAPTION> 
 
(In Thousands Except Per Share Amounts)           1998             1997             1996             1995             1994 
- --------------------------------------- 
                                              --------------   --------------   --------------   --------------  --------------- 
 
<S>                                           <C>              <C>              <C>              <C>             <C>            
Total utility operating revenues (1)          $     821,256    $     776,427    $     762,503    $     709,206   $      
686,076 
 
* * * * 
SIGNATURES 
                                   ---------- 
 
       Pursuant  to the  requirements  of Section 13 or 15(d) of the  Securities 
Exchange Act of 1934, the Registrant has duly caused this report to be signed on 
its behalf by the undersigned, thereunto duly authorized. 
 
                                          IPALCO ENTERPRISES, INC. 
 
                                         By  /s/   John R. Hodowal 
                                            ---------------------------- 
                                       (John R. Hodowal, Chairman of the Board 
                                                 and President) 
 
Date:  February 23, 1999 
       ----------------- 
 
 
       Pursuant to the requirements of the Securities Exchange Act of 1934, this 
report  has  been  signed  below  by the  following  persons  on  behalf  of the 
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Registrant and in the capacities and on the dates indicated. 
 
           Signature                          Title                      Date 
           ---------                          -----                      ---- 
* * * * 
 
 (iv) A majority of the Board of Directors of IPALCO Enterprises, Inc.: 
 
 
 /s/ Joseph D. Barnett, Jr.             Director           February 23, 1999 
- ------------------------------ 
 (Joseph D. Barnett, Jr.) 
 
                          
 /s/ Robert A. Borns                    Director           February 23, 1999 
- ------------------------------ 
 (Robert A. Borns) 
 
 
 /s/ Mitchell E. Daniels, Jr.           Director           February 23, 1999 
- ------------------------------ 
 (Mitchell E. Daniels, Jr.) 
 
 
 /s/ Rexford C. Early                   Director           February 23, 1999 
- ------------------------------ 
 (Rexford C. Early) 
 
 
 /s/ Otto N. Frenzel III                Director           February 23, 1999 

- ------------------------------ 

 (Otto N. Frenzel III) 

 
* * * * 

 

 
[End IPALCO 1998 10-K excerpts] 
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FORM 10-K 

 
SECURlTlES AND EXCHANGE COMMlSSlON 
                             WASHINGTON, D. C. 20549 
 
            [X] Annual Report Pursuant to Section 13 or 15(d) of the 
                         Securities Exchange Act of 1934 
 
   For the fiscal year ended 
       December 31, 1997                    
 
                            IPALCO ENTERPRISES, INC. 
             (Exact name of Registrant as specified in its charter) 
 
* * * * 
 
                                                            SIGNATURES 
 
       Pursuant  to the  requirements  of Section 13 or 15(d) of the  Securities 
Exchange Act of 1934, the Registrant has duly caused this report to be signed on 
its behalf by the undersigned, thereunto duly authorized. 
 
                                          IPALCO ENTERPRISES, INC. 
 
                                     
                                   By  /s/        John R. Hodowal 
                                       --------------------------------------- 
                                       (John R. Hodowal, Chairman of the Board 
                                             and President) 
 
Date:  February 24, 1998 
       ----------------- 
 
 
Pursuant to the requirements of the Securities Exchange Act of 1934, this 
report  has  been  signed  below  by the  following  persons  on  behalf  of the 
Registrant and in the capacities and on the dates indicated. 
 
           Signature                        Title                   Date 
           ---------                        -----                   ---- 
 
  (i) Principal Executive Officer: 
                                       
 
          /s/ John R. Hodowal         Chairman of the Board   February 24, 1998 
         ----------------------------     and President 
           (John R. Hodowal)                      
 
 
 (ii) Principal Financial Officer: 
 
 
          /s/ John R. Brehm           Vice President          February 24, 1998 
         ----------------------------     and Treasurer 
           (John R. Brehm) 
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(iii) Principal Accounting Officer: 
 
 
          /s/ Stephen J. Plunkett     Controller              February 24, 1998 
         ---------------------------- 
           (Stephen J. Plunkett) 
 
 
 (iv) A majority of the Board of Directors of IPALCO Enterprises, Inc.: 
 
 
 /s/ Joseph D. Barnett, Jr.           Director              February 24, 1998 
- ---------------------------- 
 (Joseph D. Barnett, Jr.) 
                                                    
 
 /s/ Robert A. Borns                  Director              February 24, 1998 
- ----------------------------- 
 (Robert A. Borns) 
 
 
 /s/ Rexford C. Early                 Director              February 24, 1998 
- ------------------------------ 
 (Rexford C. Early) 
 
 
 /s/ Otto N. Frenzel III              Director              February 24, 1998 

- ------------------------------- 

 (Otto N. Frenzel III) 

 

* * * * 

 
[End Exhibit 1 of FCC filing] 
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Exhibit 2 
 
FCC 06-49: LMS-M NPRM 
Telesaurus Ex Parte Filing,  
May 7, 2007 

DOCUMENT 1 of 2

Progeny LMS LLC, the LMS licensee, did not exist until well after the auction 
ended, and afte its Form 601 was submitted.
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DOCUMENT 2 of 2

False.  See Doucument 1 
above.
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Contradicted in FCC filings and 
below.

Frenzel affliates at time of auction.

Progeny Post
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Any controlling owner requires a copy of the 
organizational documents.  Frenzel suggests he 
did not.  Frenzel was a director of a major bank 
and other corporatons.

Progeny Post was the applicant.  Progeny 
LMS LLC did not even exist.
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B-C block
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Entirely false.  The gross revenues of the applicant, its controlling party, and the controlling party's affiliates all have to 
be attributed.  The unnamed DC attorney would not have advised otherwise.
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Johnson's response to this Complaint's 
charaterizations is in separate 
doucments.
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False.  The effective date under law is the date on Document 1 above: as the 
Secretary of State therein states and as Indiana law provides.
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False.  See preceding note.
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A court cannot change by declaration what was in fact 
submitted to the FCC on Forms 175 and 601, nor cure 
violations caused thereby of FCC rules and the Comm. Act.

A court can't change the dates a LLC became 
in existence by an accepted filing with the 
Secretary of State.

Frenzel above said it could be 
"charaterized" as a loan.
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That is preposterous: two very experienced businessmen and neither 
knew that a legal entity they alleged to control and that took multiple 
major actions before the FCC and Mellon Bank did not even exist.

Rescission and refund would require 
asking the FCC to return the funds 
deposited.  That is contrary to the position 
that Frenzel took before the FCC.
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Progeny LMS LLC did not exist until well after the 
auction.  A judgement can't change that, nor cure 
violation of FCC rules, but--

--but such lawsuit could serve to cause a settlement, as 
happened.  A settlement does not change facts that took place.
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Exhibit 3 
 
The following cases are either cited in the instant Petition text, or further support precedents 
cited in said text.  Sections from the cased included below, in addition to what is included in the 
Petition text, are given here for convenience and additional context.  
 
The cases listed below, with regard to their holding cited in this Petition, have not been reversed.   
 
Superior Oil and McKay control in the matters for which they are cited in the instant Petition. 
 

Superior Oil 

Superior Oil Co. v. Udall, 409 F.2d 1115 (D.C. Cir. 1969) (“Superior Oil”) (footnotes deleted, 

underlining added): 

Having in mind the large sums involved, the large public interest in precision . . . 
the sale of public land leases, and in the careful procedures called for, the bidders 
and the public have a substantial interest in certainty. This underlies the detailed 
procedures provided in the regulations. . . . 
 
. . . Thus, the deficiency in Union's bid cannot be waived, nor can it be supplied 
after the time for receipt of the bids." . . . 
 
The Secretary's staff has acknowledged the importance of strict adherence to 
procedure, ruling in another case  "The responsibility for filing a proper offer is 
the offeror's. Only by rigid enforcement of the rules can the Department insure 
orderly procedure and fairness to all applicants." . . .  
 
The Secretary points to the fact that Union's bid will produce approximately two 
million dollars more in immediate revenue for the government. Obviously this is 
of substantial importance. By the same token it may well be that if the Secretary 
now rejected all bids and began anew, the bidders, having exposed their interest 
and evaluation of the leases, might decide to submit higher bids on a new notice 
of sale. However there are other significant considerations which must be 
weighed and which have important implications beyond this particular 
transaction; they are factors which affect the integrity of the entire governmental 
program of selling oil leases on public lands and indirectly indeed the whole 
process of making public contracts . . . . In the area of public contracts where 
billions are involved in public building, an accretion to the government of even 
two million dollars can be a manifestation of a short-sighted "penny-wise, pound-
foolish" policy if it is allowed to control all decisions. 
 
The Secretary's concern over the differential between Union and Superior is 
understandable but we think it misses the central legal issues and the important 
public policy underlying strict rules in bidding. It is also very important that 
bidders who comply faithfully and scrupulously with bidding regulations should 
not in effect be penalized by the errors of less careful bidders who fail to follow 
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correct procedures. This would be a consequence of the Secretary's now casting 
out all bids and beginning again because of the infirmity in Union's bid. 
 
The requirement of steadfast compliance with competitive bidding procedures 
comports best with the need to promote the integrity of the bidding process. 
Although such a stance may entail some limitation on the Secretary's discretion, it 
seems clear that this is an indispensable ingredient to the maintenance of 
competitive bidding processes which will engender public confidence and that of 
persons dealing with the Government. 
 
For similar reasons we reject the argument that Union's "deficiency" may be cured 
. . . . We hold that in the context of competitive bidding the Secretary may not 
resuscitate an unsigned bid either by construing the regulations or by relying on 
general principles of Government contract law. 
 
…. 
 
The only remaining question is the propriety of the District Court's ordering the 
Secretary to issue the lease to Superior [the qualified bidder who did not violate 
the rules]. . . . 43 U.S.C. § 1337(a) (1964), provides that the Secretary of the 
Interior "is authorized to grant to the highest responsible qualified bidder by 
competitive bidding.". . . The use of the word "authorized" indicates that the 
Secretary has discretion in granting leases and is not required to do so. He might 
for example have rejected all bids on the ground that none was in the public 
interest, but if this had been indicated it was a decision which he was obliged to 
make at the time, not as an afterthought with the result that Union and other 
bidders would have "another bite at the apple." It seems clear on this record that 
had Union submitted no bid at all [in FCC auction context, by disqualification 
prior to the auction due to a defective short form], Superior would have been 
awarded this lease as the highest responsible qualified bidder. . . . It would be 
plainly inequitable to Superior and damaging to the long range public interest in 
the integrity of the bidding process to allow Union [the applicant with the 
defective application], whose error has created this problem, to have a second 
opportunity to bid against Superior and all other bidders. 

 

McKay 

In McKay v. Wahlenmaier, 226 F.2d 35 (D.C. Cir. 1955) (“McKay”),2 the DC Circuit reversed a 

decision by the Secretary of Interior that failed to disqualify a wining lottery application (for oil 

                                                
2  This same court, in a recent 2003 case involving FCC auctions and bidding credits (but not DE 
bidding credits under strict rules), Biltmore v. FCC, 321 F. 3d 155, cited this McKay decision as 
well as its Superior Oil decision cited below as still-good law (emphasis added): 

The Commission is, of course, correct in pointing out that the [true and correct] 
family certification is not among those required pursuant to §1.2105, the omission 
of which incurably disqualifies the applicant as specified in ¤ 1.2105(b)(1). . . . In 
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and gas leases on public lands) that was defective under applicable regulation in circumstances 

materially the same as in the instant case (footnotes deleted, underlining added): 

Culbertson[‘s] . . . . application was defective and . . . was filed in an inherently 
unfair situation which would have caused it to be rejected had the real situation 
been disclosed before the drawing. . . .  The alleged disqualifying factors are: 
 
(a) that Culbertson failed to reveal his indirect interest in his corporation's federal 
leases, in violation of the regulation which required the revelation; 
 
(b) that, contrary to the Department's established policy of giving every applicant 
an equal chance, Culbertson had more than one chance because of the collusive 
filing of three related applications; and 
 
(c) that Culbertson swore falsely that he applied only for himself, when he had 
actually applied on behalf of his corporation. . . . 

 
. . .  The Secretary's refusal to cancel on the first of the three grounds enumerated 
above was either caused by confusion or was arbitrary and capricious action. In 
either event he erred, and unjustly deprived [the competing applicant] 
Wahlenmaier . . . . 

 
Trompex 
 
Trompex Corporation, 16 FCC Rcd 18874, ¶¶ 2-4 (WTB Commercial Wireless Division 2001) 
(disqualifying winning bidder after receipt of that bidder’s long-form application based on the 
fact that an unreported transfer of control occurred at some time after the filing deadline for the 
short-form application).  
 
Order on Reconsideration in Trompex Corporation (“Trompex”)3 (emphasis added): 

2. In order to bid for licenses in a Commission auction, an interested party must 
timely file an application, known as a "short-form application," . . . .  A potential 
bidder may modify its short-form application to reflect, among other things, 
changes in ownership at any time before or during an auction, provided that such 
a change does not result in a change in control of the applicant.5 If the change in 
ownership does result in a change in control of the applicant, the modification is 
deemed a major amendment to the application, which [with other major 

                                                                                                                                                       
. . . [McKay and Superior Oil] we reversed the Secretary of the Interior’s award of 
a lease based upon an incurably defective application. . . . In this case . . . 
[b]ecause the family [true and correct] certification was not required by §1.2105, 
the omission could be cured. 

Since cited in Biltmore, McKay and Superior Oil have not been cited in any other US court 
decision.  The fundamental holdings in McKay and Superior Oil are controlling precedent on 
matters for which they are cited herein. 
3  DA 03-636, released March 6, 2003. 18 FCC Rcd 3286 
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modifications] is not allowed after the initial filing date, and the application will 
be dismissed.6 . . . . 
 
3. At the close of an auction, if an entity is the winning bidder for a license, it then 
must submit a more detailed application, known as a "long-form application." 7 
The Commission uses the information provided on the long-form application, 
together with information provided on the bidder's short-form application, to 
determine if the winning bidder is qualified to hold the license(s) and, if 
applicable, whether it is eligible for a bidding credit. . . . 
 
4. . . . At the close of the auction, the Commission released a public notice that 
announced, inter alia, that Trompex was the winning bidder for 51 929 MHz B 
block licenses . . . . 
 
5. Trompex never filed a long-form application. Instead, another entity, Supra, 
filed a long-form application requesting that the Commission grant it the 51 
licenses for which Trompex was the winning bidder in the auction.15 Trompex's 
short-form application made no mention of Supra. Supra's long-form application 
referenced Trompex at two points, when it listed Trompex's gross revenues along 
with its own,16 and when it stated, in one of the application's exhibits, that: "since 
the auction, Trompex Corporation has since [sic] designated Supra 
Telecommunications & Information Systems, Inc. as the real party in interest to 
continue with the licenses."17 
 
6. On October 25, 2001, the Policy and Rules Branch of the Wireless 
Telecommunications Bureau's Commercial Wireless Division ("Branch") released 
an order addressing Trompex's qualification to acquire the 51 licenses for which it 
was the winning bidder in Auction No. 26 and Supra's long-form application for 
those licenses. Noting that Supra had not filed a short-form application to 
participate in Auction No. 26, we determined that Supra's use of Trompex's 
taxpayer identification number ("TIN")18 to file its long-form application, 
coupled with a change of name and ownership of the applicant for the 51 licenses, 
was evidence that an unauthorized transfer of control occurred after the short-
form filing deadline.19 Because such a change in control is considered a "major 
amendment" to a short-form application made after the initial short-form filing 
deadline, we concluded that Trompex and Supra violated section 1.1205(b)(2) and 
(c)(2) of the Commission's rules.20 Therefore, we found Trompex to be 
disqualified to acquire the 51 licenses for which it was the winning bidder in the 
auction21 and dismissed Supra's long-form application.22 On December 3, 2001, 
Trompex and Supra jointly filed a petition for reconsideration of our decision.23 
* * * * 
12. Moreover, the petitioners' actions following Auction No. 26 violated the 
integrity of the competitive bidding, licensing, and assignment processes that the 
Commission established to effect proper, administratively-sound assignment of 
spectrum. When adopting the rules for competitive bidding, the Commission 
created a process in which potential bidders are allowed to make minor changes to 
the information provided at the pre-auction stage, but determined that major 
modifications, including ownership changes or changes in the identification of 
parties to bidding consortia, would not be allowed.39 In addition to prohibiting 
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major amendments, the Commission's rules require ownership and other 
interest disclosures, including the identities of other bidders,40 to allow for 
transparency in the competitive bidding process. This transparency levels the 
playing-field among bidders, which is necessary because such information can 
affect the actions, strategies, and bids of other bidders.41 
 
13. . . . . An elementary concept in distributing licenses through a competitive 
bidding process is that licenses will be awarded to the winning bidder, which is 
considered to be the party that values them most highly. The strict enforcement of 
our rules in this regard ensures that the ultimate purpose of the auction, which is 
to encourage and facilitate the provision of reliable service to the public, is 
achieved. . . .  
 
14. . . . . The parties already had violated the Commission's auction and licensing 
rules and could not undo this with more filings. Second, the Commission is under 
no obligation to seek further clarification from the parties before making a 
decision based on the information submitted by the parties. In this case, the 
petitioners brought the decision upon themselves when they attempted to 
circumvent the normal Commission processes for licensing and assignment of 
wireless licenses. Both parties are deemed to be aware of the Commission's 
regulations and procedures, not only from the Commission's rules but also from 
the various public notices, the bidder information package, and other Commission 
documents released prior to the filing of the long-form applications. Therefore, 
we find no unfairness or lack of due process on the part of our decision to 
disqualify Trompex and dismiss Supra's long-form application.47 
* * * * 
[Footnote 40:] 
40 See Implementation of Section 309(j) of the Communications Act - 
Competitive Bidding, PP Docket No. 93-253, Second Memorandum Opinion and 
Order, 9 FCC Rcd. 7245, 7252, ¶¶ 40, 42 (1994) ("[c]oncealing bidder identities 
may give an advantage to larger bidders that have the resources to devote to 
discovering other bidders' identities."). Here, the Commission clearly elected to 
identify the bidders before and after Auction No. 26. See Auction of 929 and 931 
MHz Paging Service Spectrum, Public Notice, 14 FCC Rcd. 18440, 18472 
("bidders will know in advance of this auction the identities of the bidders against 
which they are bidding."). The Commission likewise made available to all 
Auction No. 26 bidders the ownership information provided in the short-form 
applications by other bidders before the auction. Id. at 18453. 
* * * * 
44 See BDPCS, Inc., BTA Nos. B008, B036, B055, B110, B133, B149, B261, 
B298, B331, B347, B358, B391, B395, B407, B413, B447, Frequency Block C, 
Memorandum Opinion and Order, 21 CR 53115 FCC Rcd 17590, 17598, ¶ 14 
(2000). As the House Committee on Energy and Commerce explained, "[a] 
carefully designed system to obtain competitive bids from competing qualified 
applicants can speed delivery of services, promote efficient and intensive use of 
the electromagnetic spectrum, prevent unjust enrichment, and produce revenues to 
compensate the public for the use of the public airwaves." H.R. Rep. No. 103-111, 
at 253 (1993), reprinted in 1993 U.S.C.C.A.N. 378, 580. 
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Ashbacker 

Under Ashbacker v. FCC 325 U.S. 846, 65 S. Ct. 1405, 89 L. Ed. 1969, 1945 U.S. LEXIS 

2784 (1945) (“Ashbacker”) the FCC may not decide on one mutually exclusive application 

without a hearing on both. Ashbacker is still good law. See, e.g., Crawford v. FCC, 368 U.S. 

App. D.C. 40. 
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ECDC Environmental v. U.S., 

Firstly, in all dealings with governmental agencies such as the FCC, there is an implied 

obligation on the part of the Agency to ensure fair dealing and competition between the 

interested parties to a particular Procedure, and in the industry and matters regulated by such an 

Agency in general.  

 In ECDC Environmental v. U.S., the U.S. Court of Federal Claims affirmed the above 

statement and held that when the government solicits proposals or invites bids from interested 

parties, it enters into an implied-in-fact contract with such parties to treat them fairly and 

honestly, and to fully and fairly consider all the bids that are submitted.4 The existence of such 

an implied contract of fair dealing has been followed and affirmed in several cases such as IMS 

Servs. Inc. v. United States,5 United International Investigative Services v. United States and 

Maurice Sporting Goods, Inc.6 [Also see Ingersoll-Rand Co. v. United States of America7] 

                                                
4  ECDC Environmental, L. C. v. U. S., 40 Fed. Cl. 236, 241, (Fed. Cl). 
5  United Intern. Investigative Services, Inc. v. U. S., 41 Fed. Cl. 312, 319 (Fed. Cl.). 
6  Maurice Sporting Goods, Inc. v. U. S. Navy Exchange Service Command, 1993 WL 524236, 

(N. D. Ill., 1993). 
7  Ingersoll-Rand Company v. United States of America, 780 F. 2d 74 (C.A.D.C., 1985). 
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Certificate of Service 
 

 I, Warren Havens, hereby certify that I have, on this 11th day of January 2008, caused to 

be served by placing into the USPS mail system with first-class postage affixed, unless otherwise 

noted, a copy of the foregoing Petition to the following: 8 

 

Marlene H. Dortch, Secretary 
Office of the Secretary 
Federal Communications Commission 
(Filed via ULS) 
 
Progeny LMS, LLC 
ATTN Carson Agnew 
2058 Crossing Gate Way 
Vienna, VA 22181 
(Courtesy Copy via email to: cagnew@progenylms.com ) 
 
Squire, Sanders & Dempsey L.L.P.  
ATTN Bruce Olcott  
1201 Pennsylvania Avenue, NW, 5th Floor 
Washington, DC 20004 
(Courtesy Copy via email to: bolcott@ssd.com ) 
 

 
 
 
 
      [Filed Electronically. Signature on File.] 

___________________________________ 
       Warren Havens 

 

 

                                                
8   The mailed copy being placed into a USPS drop-box today may not be processed by the USPS 
until the next business day. 
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Certificate of Service 
 

 I, Warren Havens, hereby certify that I have, on this 11th day of January 2008, caused to 

be served by placing into the USPS mail system with first-class postage affixed, unless otherwise 

noted, a copy of the foregoing Petition- Errata Copy*** to the following: 9 

 

Marlene H. Dortch, Secretary 
Office of the Secretary 
Federal Communications Commission 
(Filed via ULS) 
 
Progeny LMS, LLC 
ATTN Carson Agnew 
2058 Crossing Gate Way 
Vienna, VA 22181 
(Courtesy Copy via email to: cagnew@progenylms.com ) 
 
Squire, Sanders & Dempsey L.L.P.  
ATTN Bruce Olcott  
1201 Pennsylvania Avenue, NW, 5th Floor 
Washington, DC 20004 
(Courtesy Copy via email to: bolcott@ssd.com ) 
 

 
 
 
 
      [Filed Electronically. Signature on File.] 

___________________________________ 
       Warren Havens 

 

 
 
 

                                                
***  Since this Errata Copy contains the original and merely makes corrections (all of which 
are clearly shown), only this one copy is being served.  It would be wasteful to serve both.  Also, 
the original copy can be seen on ULS. 
9  The mailed copy being placed into a USPS drop-box today may not be processed by the 
USPS until the next business day. 
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Amended Certificate of Service 
 

 I, Warren Havens, hereby certify that I have, on this 14th day of January 2008,1 

caused to be served by placing into the USPS mail system with first-class postage 

affixed, and as otherwise noted, a copy of the foregoing Errata Petition to the following: 2

Marlene H. Dortch, Secretary 
Office of the Secretary 
Federal Communications Commission 
(Filed via ULS) 
 
Progeny LMS, LLC 
ATTN Carson Agnew 
2058 Crossing Gate Way 
Vienna, VA 22181 
(Courtesy Copy via email to: cagnew@progenylms.com ) 
 
Squire, Sanders & Dempsey L.L.P.  
ATTN Bruce Olcott  
1201 Pennsylvania Avenue, NW, 5th Floor 
Washington, DC 20004 
(Courtesy Copy via email to: bolcott@ssd.com ) 
 

 
 
 
 
      [Filed Electronically. Signature on File.] 

___________________________________ 
       Warren Havens 
                                                 
1  Today, January 14, 2008, one of the USPS postal workers, who delivers mail to 
our offices, presented me with and informed me that the copies of the Errata Petition (that 
included the original Petition for Reconsideration) that I had dropped in a USPS drop-box 
on January 11, 2008, addressed to the Progeny parties listed on this Certificate, could not 
be delivered because they exceeded the USPS 13 oz. federal limit on mail, and therefore, 
prior to mailing the USPS needed to confirm in person that I indeed intended to mail the 
documents and that they did not contain anything dangerous.  Upon my confirming this, 
the USPS postal worker said that he would now see to the two packages being delivered.  
A copy of this amended certificate will be filed on ULS and a copy provided to the two 
Progeny parties listed herein.  

2  The mailed copy of this amended Certificate of Service being placed into a USPS 
drop-box today may not be processed by the USPS until the next business day. 
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